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ISSUEANDFACTS
The issue presented to the Legal Ethics Comnittee of the Indiana State
Bar Association is whether, under the Indiana Rules of Professional
Conduct (Rules), an Indiana attorney retained by a City Council is
permitted to attend a Caucus of the membersof a political party
represented on that Council for the sole purpose of assuring that the
xembers of the Caucus do not violate the Indiana Open Door Law during the
meeting. The attorney presenting the inquiry did not provide any
statement of facts.
It is presueed for purposes of this Opinion that the
attorney is not a full-time employee of the City, that he is paid for his
services by the City and not the Caucus, and that he is not representing
any other client which may have interests adverse to those of the City
Council or of the Caucus. Also, while it might be relevant for a
determination of the applicability
of the Indiana Open Door Law whether
the Caucus constitutes a majority of the Council, the status of the
Caucus as a minority or majbrity
is irrelevant
for purposes of this
Opinion. Also, no Opinion is expressed or inplied herein with respect to
the Indiana Open Dcor Law.

In the view of the Caunittee, the determination of the propriety of an
attorney retained by a City Council also attending meetings of a Caucus
of membersof a political
party represented on that Council for the
purpose of rendering advice to the Caucus is subject to the rules on
conflict of interest between parties.
The interests of the City Council
and of the Caucus may be adverse on the issue of the applicability
of and
corrpliance with the Indiana open Door Law. However, based upon Rule 1.7,
the attorney must determine whether his client is the Council or the
Caucus, must disclose the capacity in which he is acting, must receive
the consent of the Council after consultation, and should advise and
receive the consent of the Caucus.
DISCUSSION
The Rules recognize that a government agency can be a client.
See
paragraph 3 of the Ccament to Rule 1.11. The Ccamkantto Rule 1.11 also
makes clear, at paragraph 2 thereof, that the lawyer representing a
government agency is subject to the Rules, including addressing the
representation of adverse interests.
The initial

question, then, is who is the attorney's

client?

In the
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facts presented, it appears
Council and not the Caucus.
Caucus is separate from the
the case, for example, with
attorney is being requested
namely the Caucus, which is
to Rule 1.7 with respect to

to the Ccnmrlttee that the client is the City
The Ccaunittee has also concluded that the
City Council and not a subpart, as would be
a ccamittee of the City Council. The
to render legal advice to a separate party,
not his client.
Thus, attention is directed
rendering advice to the Caucus.

Under Rule 1.7, an attorney naaynot represent a client where the
interests are directly adverse to another client unless the attorney
reasonably believes the representation will not adversely affect the
relationship with the other client and each client consents after
consultation.
Rule 1.7(a).
Similarly, where directly adverse interests
do not exist but may develop, the attorney can accept the engagementonly
if he or she reasonably believes the representation will not be adversely
affected and the client in question consents after consultation.
Rule
1.7(b).
As indicated in the Coanent to Rule 1.7, the question of
conflict must be resolved as to each client when more then one is
involved.

-

In the situation presented, it appears that the attorney is being asked
to serve a dual role. The case law addressing the functions of
government lawyers recognizes that govement lawyers may serve dual
functions from time-to-time.
(See ABA/WA JAiyerS Manual on
Professional Conduct, 1991:4101, et seq.) Attorneys have been limited
in servina dual roles when there is an actual conflict or where there is
an appearance of impropriety. &'
In the circumstances presented by the inquiring attorney, the potential
exists for the interests of the Council and the Caucus to be adverse.
The interests of the Council and the Caucus would seem to be compatible
in reaching a determination regarding the Open Door Law and assuring
ccmplisnce therewith.
However, the attorney could be in a position to
reach a determination that the Cpen Door Law is applicable, while the
Caucus might take the position that it is not.
Thus, before the attorney can render advice to the Caucus, Pule 1.7
requires the attorney to obtain the consent of the Council after
consultation regarding the implications of the dual role being played by
the attorney.

0

The attorney must also remain cognizant of his responsibilities
to
maintain the confidences of the client.
Cmications
offered to the
attorney
during the Caucus meetings are not subject to attorney-client
privilege to the extent the Caucus is not the client.
The attorney would
not be restricted by the attorney-client
privilege from disclosing
information obtained by him at the Caucus meetings. If confidentiality
is desired, the Caucus must take steps to assure that it establishes a
privileged relationship with the attorney.
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To the extent the Caucus is a subset of the City Council, issues
regarding multiple clients are raised. Because of the Ccmmittee's
conclusion that the client is only the City Council, these issues are not
addressed in this Opinion.
The issues arising out of representation of multiple government units,
such as the City Council, its comnittees, and agencies or departments of
the city, are similar to, but distinct from, the issues discussed
herein. They have been previously addressed in Opinion No. 7 of 1978 of
t&is Ccsmittee.
It is also noted that there may be statutes or ordinances which address
conflicts of interest on the part of City Attorneys.
The Cmraittee has
not researched these possibilities
and disclaims any Opinion with respect
thereto.
Additionally, the Ccmmrittee notes that the federal implications of such a
ouestion have been addressed bv the Federal Bar Association throuuh the
&xnulgation of supplemental ethical considerations under the ABA-Model
Cede. See Poirer, The Federal Covemxent Lawyer and Ethics, 60 ABA
Journal 1541 (1974). With respect to the issue of the City Council as
the attorney's client, the Federal Bar Association Ccarmittee on
Professional Ethics, in Opinion 73-l (19731, has identified the client as
the agency which employs the lawyer. This is consistent with the
Ccamittee's view that the attorney's client in the facts presented to and
assumedby the Ccamittee is the City Council.

L/

The ccemittee recognizes that Rule 1.7 no longer contains
the "appearance of impropriety" standard. This reference
was used in the authority cited.

Res Gestae
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An appointed pauper counsel, during a conference with his client, tells
the client that if the client has moneyor can procure noney, it might
lead to a better defense. The client obtains the noney. The following
questions are raised:
1.

Can the lawyer ethically
a fashion?

advise his client

in such

2.

Can the lawyer withdraw as pauper counsel under these
circumstances and re-enter his appearance for the
defendant in the samecase, based on a private
ccmipensation agreement?

3.

Does it make any difference whether the attorney is a
contract public defender or a case-by-case appointed
pauper counsel?

4.

If an appointed pauper counsel or public defender is
asked by his client for advice in a related matter
(i.e., a claim for false arrest arising out of the
same incident for which he is beinq defended), may
appointed counsel serve the client in that matter?
What about a completely unrelated matter?

A lawyer must zealously represent his client within the bounds of the
law. This duty is not supposed to be variable, depending upon whether an
attorney receives more or less compensation. With that in mind, first,
it is obviously unethical, and may even be illegal,
for a lawyer to tell
his pauper client that the lawyer will deliver inadequate legal
representation unless extra sums are paid to the lawyer. This has been
held to constitute a criminal offense under Title 18, U.S. Code % 242,
which prohibits anyone, under color of any law, from willfully
depriving
an inhabitant of a state of any riqht protected by the Constitution or
laws of the United States. See U. S. v. Senak (2nd Cir. 1973), 477
F. 2d 304. Thus, if the lae's
statement means that unless the client
comes up with additional money, he will not deliver competent
There are
representation, that is unethical and may even be illegal.
means to obtain court funds for deposition expenses of experts, and it is
equally unethical for the lawyer to solicit funds for that purpose.
According to a 1973 opinion of this ccannittee, as an officer of the
court, if the lawyer finds that the client becomesineligible for pauper
counsel, the lawyer should disclose to the court his knowledge of the

